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After a city or county establishes a historic district or historic landmark, the local historic 

preservation commission is authorized to prevent certain changes that “would be incongruous with 

the special character of the landmark or district.”  But, what is the special character? And what is 

incongruous with it?  This blog reviews applicable laws and cases to outline the procedural 

requirements for establishing the special character (through formal report, ordinance description, 

and design guidelines) and subsequently determining whether a particular change is incongruous 

(through a quasi-judicial evidentiary hearing). 

As defined in the statute, “[h]istoric districts established pursuant to this [law] shall consist of areas 

which are deemed to be of special significance in terms of their history, prehistory, architecture, 

and/or culture, and to possess integrity of design, setting, materials, feeling, and association.” G.S. § 

160A-400.3.  Cities and counties can establish historic districts and historic landmarks for defined 

areas and properties.  Once a local government has designated a property as a historic district or 

landmark, the property owner must seek a certificate of appropriateness (COA) from the local 

historic preservation commission in order to make certain changes to the property.  A COA is 

required for any construction, alteration, moving, or demolition of any exterior feature of a 

designated property. 

The preservation commission’s authority for COAs is limited: The commission shall take no action 

under the preservation authority except to prevent development that “would be incongruous with 

the special character of the landmark or district.” G.S. § 160A-400.9. 

Special Character 

The character of the district or landmark is not left to speculation or guessing.  It is not conjured up 

at the time of COA review.  State law requires the local government to distill and clarify the 
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character and context of the historic district or landmark at the time of designation and to establish 

“principles and guidelines” for COAs. 

Before the local governing board may establish a historic district the local government must draft 

and submit to the State Historic Preservation Officer (SHPO) “[a]n investigation and report 

describing the significance of the buildings, structures, features, sites or surroundings included in 

any such proposed district, and a description of the boundaries of such district.” G.S. § 160A-400.4. 

For historic landmarks, the local government must draft and submit to the SHPO a similar 

document.  Additionally, the ordinance designating the landmark “shall describe each property 

designated in the ordinance, the name or names of the owner or owners of the property, those 

elements of the property that are integral to its historical, architectural, or prehistorical value, 

including the land area of the property so designated.” G.S. § 160A-400.5. 

Separately the preservation commission must “prepare and adopt principles and guidelines . . . for 

new construction, alterations, additions, moving and demolition.” G.S. § 160A-400.9.  These 

principles and guidelines commonly are adopted as design guidelines for the district. 

With these procedural requirements, local governments must investigate and report on the 

elements justifying the designation of a historic district and/or landmark and establish design 

principles and guidelines to guide the commission in determining if a change is incongruous with 

the district. 

Incongruity Standard 

The incongruity standard is a subjective standard requiring judgment.  In other words, it is a quasi-

judicial standard.  The commission must hold an evidentiary hearing to take in evidence and 

evaluate that evidence against the standards for incongruity. 

The North Carolina Supreme Court explains the incongruity standard to be “a contextual standard.” 

A contextual standard is one which derives its meaning from the objectively 
determinable, interrelated conditions and characteristics of the subject to which 
the standard is to be applied. In this instance the standard of “incongruity” must 
derive its meaning, if any, from the total physical environment of the Historic 
District. That is to say, the conditions and characteristics of the Historic District’s 
physical environment must be sufficiently distinctive and identifiable to provide 
reasonable guidance to the Historic District Commission in applying the 
“incongruity” standard. 



A-S-P Associates v. City of Raleigh, 298 N.C. 207, 222, 258 S.E.2d 444, 454 (1979)(citation omitted). 

Evidence 

As with any quasi-judicial decision, a decision on a certificate of appropriateness must be based 

upon competent, relevant, substantial evidence in the record.  The record is composed of the 

application, any staff analysis or reports, testimony and documents presented at the evidentiary 

hearing, and other related documents.  Additionally, the preservation statutes specifically highlight 

the role and usefulness of site visits and expert opinion in the decision-making process.  “As part of 

its review procedure, the commission may view the premises and seek the advice of the Division of 

Archives and History or such other expert advice as it may deem necessary under the 

circumstances.” G.S. § 160A-400.9(d). 

Limited Discretion 

The incongruity standard does not grant the preservation commission “untrammeled authority to 

compel individual property owners in the Historic District to comply with whatever arbitrary or 

subjective views the members of the Commission might have as to how property in the district 

should be maintained or developed.” A-S-P Associates v. City of Raleigh, 298 N.C. 207, 221, 258 

S.E.2d 444, 453 (1979).  A decision to grant or deny a COA must be framed within the character of 

the district and based on evidence in the record. 

North Carolina courts have ruled that when a preservation commission decision departs from the 

framework of historic standards and guidelines, that decision is arbitrary and will not 

stand.  In Sanchez v. Town of Beaufort, for example, the court disapprovingly noted that the “height 

requirement was not reached on the basis of any particular determining principle. Rather, each 

[commission] member reached what he or she considered an appropriate height based on their 

own personal preferences.” 211 N.C. App. 574, 581, 710 S.E.2d 350, 355 (2011). 

The Court of Appeals quoted commissioners discussing the height requirement in loose terms, 

unmoored from the applicable standards. One commissioner argued that the project could be 

redesigned to reduce five feet in height. When the chair asked for the basis for the five feet, the 

commissioner offered: 

Well five feet (5′) would be if you had a . . . This is his determination, with a ten 
foot (10′) ceiling downstairs, and a nine foot (9′) ceiling upstairs, if you had eight 
foot (8′) ceilings, that’s three feet (3′). . . .  And then, if the duct work was to be 
relocated, that’s two more feet. So that would be five feet (5′) without a lot of 



material changes. Now it could be a different number, but I’m just throwing that 
out. 

211 N.C. App. 574, 581, 710 S.E.2d 350, 355 (2011)(emphasis added by court). 

Another commissioner made his own calculations for how the project could be redesigned.  A third 

commissioner stated simply that “twenty five feet (25’) is a reasonable height.” When the 

commission voted on the height limit one commissioner “explicitly admitted that none of the 

[commission] guidelines were used to determine that height.” 

The court was clear: “Since the twenty-four foot height requirement was established by each 

member of the [commission] without the use of any determining principle from the [design] 

guidelines, it was clearly arbitrary.” Sanchez v. Town of Beaufort, 211 N.C. App. 574, 582, 710 S.E.2d 

350, 355 (2011). 

Conclusion 

To be sure, determinations about certificates of appropriateness are not simple, objective 

determinations—they require judgment from the decision-makers.  That is why COA decisions 

require quasi-judicial procedures. 

That said, the establishment of the historic district and the evidence in the record guide the 

decision.  At the time of establishing a historic district, the local government must submit a report 

to the SHPO.  For historic landmarks, the ordinance must describe, among other things, the integral 

elements of the landmark. Before it acts on a COA application, the preservation commission must 

adopt principles and guidelines—design guidelines.  Additionally, when a property owner seeks a 

COA, the preservation commission must base its decision on the standards establishing the special 

character and on evidence in the record—the application, the testimony, and other information 

obtained through the evidentiary hearing.  If a decision veers from those standards and evidentiary 

record, it may be overturned as arbitrary and capricious. 

Note: This blog previously appeared on the blog Community and Economic Development in North 

Carolina and Beyond 
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This case illustrates the critical importance of research and careful analysis into the history and 

significance of a property as the Historic District Commission makes a judgment as to whether the 

application justifies the issuance of a Certificate of Appropriateness. 

In my view, the staff of the Planning Department has failed to provide adequate background information 

– and no analysis – to allow the Commission to make a valid decision tonight.  The applicants were not 

well served because the staff should have let them know the full information that would be required 

and have worked to provide the evidence needed to serve the Commission before this was put on the 

agenda – twice (January and February 2019).  More importantly – in my judgment – the citizens and 

property owners of Chapel Hill were not well served.  The mission of this Commission is not to approve 

every application as quickly as possible.  The mission is to fairly and thoroughly administer the historic 

preservation policy of Chapel Hill in accordance with the duly adopted local, state and federal laws – 

ensuring the due process rights of every applicant and interested parties of Chapel Hill. 

Since this application has been advanced for your consideration tonight, I offer the following evidence 

and analysis for your consideration: 

▪ The basis on which the Commission must judge whether the proposed construction is congruent 

with the character of the Franklin-Rosemary local historic district requires that the Commission 

look carefully at the original report adopted by the Town and approved by the State of NC for 

this district.  [See attached article by Professor Adam Lovelady of the UNC School of 

Government “What is the ‘special character’ of the historic district?” (March 23, 2017) – copy 

attached, with my highlighting added].    The relevant report for this application is the Chapel 

Hill Historic District Significance Report – October 1, 1976.  The full report is 48 pages.  Every 

Commissioner should have a copy and staff should make references to it in their staff reports.  

Since there is no reference in the Staff Report provided to you, please consider the following 

points. 

 

▪ The significance report drives home the importance of the protection of the landscape as being 

of equal or greater importance than individual buildings.  On page 3 the report emphasizes the 

importance of the physical, historical and aesthetic link between the university campus and the 

surrounding village.  One of North Carolina’s most notable historical figures – Elisha Mitchell 

(Mt. Mitchell) – was responsible for the loose stone walls that surrounded the campus and were 



adopted throughout the surrounding community as it grew.  This is the basis for the strong 

emphasis in the Design Guidelines on protecting stone walls from destruction.  There is 

inadequate documentation that the stone walls on the property that exemplify Dr. Coker’s 

impact and earlier occupations. 

 

▪ On page 6 of the Significance Report: “The …. locally-designated historic district contains many 

of the very early structures built in the village as well as a number of those built during the 

Town’s growth of the first quarter of the twentieth century.”     The Coker estate [including the 

Peacock/Cumbie parcel(s)] is arguably the most important property from the first quarter of the 

20th c. in the Town. 

 

▪ Please note page 9 of the Significance Report:  “The historic preservation movement has 

progressed beyond the scope of protecting only individual structures to recognizing that 

protection of the environment within which those structures are located is equally important.  

The remaining evidence of the Coker landscape (especially the interrelationship of the formal 

Baroque garden that once graced the Peacock/Cumbie parcel with the more horticulturally rich, 

but less formal gardens of the Coker/Burns parcel) should be considered priceless and protected 

to whatever extent possible.  The Cumbies should be able to make minor adjustments to their 

proposed additions so that they ‘do no (irreversible) harm to the Coker gardens.  The 

Commission should not grant a COA until you are satisfied that these changes have been made 

to the application. 

 

▪ On page 11 of the Significance Report provides the explanation that the boundary of Chapel 

Hill’s first historic district was determined – at least on the northern and eastern boundaries by 

the imperative to protect the significant core of the Coker Estate – which was what is now the 

Coker/Burns AND Peacock/Cumbie property.  The report states: “Since it is infeasible to follow 

the back property line of the 40-acre Coker estate, it was decided to include only that portion of 

the estate which would be logical on the basis of surrounding properties.”  For 40 years, the 

owners of the properties that are adjacent to the Peacock/Cumbie property have been required 

to and complied with the historic district ordinance.  It would be unfair and destructive to the 

character of the district if the significance and character of the remains and site of these formal 

gardens – and their relationship to the larger Coker landscape – are allowed to be damaged 

now. 

 

▪ Most importantly – the Significance Report addresses the importance and significance of the 

Coker House AND GARDENS – as a special and irreplaceable part of the district.  “[Coker’s] 

private gardens, like the arboretum, contain many unusual and rare plant specimens.  These 

gardens impart a special and irreplaceable significance to the Coker estate …..”   To the extent 

the applicants believe that the property they have purchased is of no significance to the larger 

landscape, they are wrong.  The greatest inherent value in their 1.3 acre parcel its historical, 

cultural landscape and community design significance.  They may seek to alter that value – but it 

is the duty of the HDC to decline to grant a COA unless you find that what they propose is 

congruent with (does not destroy or significantly diminish) that well documented contribution. 

 



Application of Design Guidelines for Chapel Hill Historic Districts  

1. The duly adopted Design Guidelines (which are NOT optional and must be applied in every case 

– see attached Lovelady article) make clear at page 5 that the national Secretary of the Interior’s 

Standards and Guidelines “….provide guidance to the Chapel Hill Historic District Commission, 

and similar commissions across the country, in their deliberations. The Chapel Hill Historic 

District Design Guidelines are locally tailored design guidelines based on these national 

standards and they reflect the same philosophical approach to rehabilitation.”    There is much 

that could benefit the Commission in how to analyze this unique case by studying the 

Secretary’s Standards and their successful application over many decades throughout the 

United States.  Of particular interest would be the more recently developed and adopted 

Guidelines for the Treatment of Cultural Landscapes https://www.nps.gov/tps/standards/four-

treatments/landscape-guidelines/index.htm . 

 

2. The staff seems to have overlooked Section 1 of the Guidelines: “DISTRICT SETTING.”  The 

Commission must ensure that the application complies with each of the considerations of 

district setting found on pages 8 and 9. 

 

3. Perhaps the most important aspect of this application is “Site Features and Planting.” (pages 10-

11).   Of course, at this point the applicant has not provided the completed site plans – although 

they have hired a landscape architect.  The Commission must wait to take any action – and, in 

my opinion, the case should never have been placed on the agenda, until those landscape plans 

were complete and the analysis indicates that they are consistent with the 8 guidelines for Site 

Features and Plantings.  Of particular importance are the treatment of the famous holly trees – 

that are always mentioned in accounts of Dr. Coker’s botanical biography. 

 

4. I am not convinced that archeology would not be merited – even if it were not required – before 

there is further disturbance of this site. 

 

5. Walkways, Drives and Offstreet Parking (pages 18-19) 

 

6. Of great importance is the extremely large garage with living quarters above.  As detailed in the 

Guidelines at pages 20-21, the location, scale, height and proportions of the structure proposed 

in the application does not meet the requirement that new garages “Maintain the traditional 

height, proportion, and orientation of garages and accessory structures in the district.” 

 

In my opinion, no application that does not answer these questions adequately – or provide all the 

evidence that the Commission needs to make a finding that it does – should have been put on the 

agenda. 

That said, it seems to me that with some adjustments in the design and provision of additional 

information, the Cumbies could submit an approvable application, achieve their goals and enjoy many 

years on one of the most priceless sites in Chapel Hill. 

Thank you for your consideration of this testimony. 
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